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» Family and Medical Leave Laws
» Sick Time Laws
» Wage Laws
» Employee v. Independent Contractor 

Classification
» Important Employee Thresholds
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Family and Medical Leave
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State and Federal Laws on Family and Medical Leave

» State: Massachusetts Paid Family and Medical Leave 
(MA PFML) 
˗ Many other states have their own family and medical 

leave laws as well
» Federal: Family and Medical Leave Act (FMLA)

» Key Differences
˗ Different eligibility criteria
˗ MA PFML is paid leave, FMLA is unpaid leave
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Massachusetts Paid Family and Medical Leave (MA PFML)

Under MA PFML, an employee may take:
» up to 12 weeks of PFML per benefit year (a) for the birth, adoption, or foster care 

placement of a child, (b) to care for a family member with a serious health condition, or 
(c) because of a qualifying exigency arising out of the fact that a family member is on 
active duty or has been notified of an impending call to active duty in the Armed 
Forces;

» up to 20 weeks of PFML per benefit year to care for the employee’s own serious health 
condition that incapacitates them from work; and

» up to 26 weeks of PFML per benefit year to care for a family member who is a covered 
service member with a serious health condition.

Important: 
• Employee may be eligible even if they are new employees (compare to federal FMLA). 
• Employee may be eligible for up to 26 total weeks, in the aggregate.
• Runs concurrently with all other leaves (including FMLA).
• Employers may provide leave through private plan or have employees utilize state 

agency. 
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Family and Medical Leave Act (FMLA)

Under the federal FMLA, an eligible employee may take up to 12 weeks 
of unpaid leave:
» For the birth, adoption, or foster care placement of a child;
» To care for an immediate family member (i.e., spouse, child, or parent) with a serious 

health condition; or
» To take medical leave when the employee is unable to work because of a serious 

health condition.

Eligibility Requirements – Employee is eligible if: 
• They have worked for current employer for at least 12 months; 
• They have worked at least 1,250 hours over the past 12 months; 
• They require leave for a qualifying reason; and 
• They have not exhausted their leave in the last 12 months.
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Employee Medical Leaves

» An employee returning from leave is entitled to return to the same job or a 
job with equivalent status, pay, benefits, and other employment terms. The 
position must be the same or one which entails equivalent skill, effort, 
responsibility and authority.

» Employers are prohibited from discriminating or retaliating against an 
employee for taking leave. 

» Under MA PFML, there is a presumption of retaliation if there is any negative 
change to an employee's status or adverse action against the employee 
during the leave or within 6 months of the leave.
˗ The employer must rebut the presumption with "clear and convincing evidence" that 

the action was not retaliation and that the employer had "sufficient independent 
justification" for taking that action and "would have taken such action in the same 
manner and at the same time the action was taken." 
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Maintaining Confidentiality

» While an employee’s leave will likely be apparent to the 
employee’s colleagues, it is illegal for employers to share any 
information about the employee’s medical condition.
˗ Respond that the employee is out on leave.

» Documentation supporting a leave must be maintained as 
confidential medical records in a secure file separate from the 
employee's personnel file. 
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Sick Time
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Sick Time

» All employees have the right to earn and use sick time under the MA 
Earned Sick Time law. 

» Employees may use sick time: 
1. To care for their own physical or mental illness, injury, or other medical condition 

that requires home, preventative, or professional care; 
2. To care for a child, parent, spouse, or parent of a spouse who is suffering from a 

physical or mental illness, injury, or other medical condition that requires home, 
preventative or professional care; 

3. To attend routine medical and dental appointments for themselves or for their 
child, parent, spouse, or parent of a spouse; 

4. To address the psychological, physical, or legal effects of domestic violence; or 
5. To travel to and from an appointment, a pharmacy, or other location related to 

one of the above purposes.
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Sick Time

» Earned sick time may be used for full or partial day absences.
» Employer cannot require an employee to submit a doctor’s note or other 

documentation to support the use of sick time unless the absence: 
1. Exceeds 24 consecutively scheduled work hours or 3 consecutive days on which 

the employee is scheduled to work; 
2. Occurs within 2 weeks prior to an employee’s final scheduled day of work (except 

in the case of temporary employees); or 
3. Occurs after 4 unforeseeable and undocumented absences within a 3 month 

period. 
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Sick Time

» Paid vs. Unpaid Sick Leave
˗ If you have 11 or more employees, sick leave must be paid.
˗ If you have 10 or fewer employees, sick leave may be unpaid.

» Which Employees Count Towards the Total?
˗ You must count all employees you pay on a full-time, part-time, 

seasonal, per diem, or temporary basis.
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Massachusetts Wage Act



Massachusetts Wage Act

»What is included as a wage under the Act?
» Hourly wages and salary earned by labor
» Commissions that are “definitely determined and payable”
» Vacation pay

» You are not required to offer vacation pay, but, if you do, it is considered 
a wage under the act.

»What is NOT included as a wage under the Act?
» Discretionary bonuses
» Contributions to deferred compensation plans (e.g., 401(k))



Massachusetts Wage Act

»When must wages be paid to current employees?
» Typically must pay employees weekly or bi-weekly.
» Best practice is to pay employees no later than six days of 

conclusion of pay period.

»When must wages be paid to terminated 
employees?

» If termination is voluntary (i.e., employee quits), must be paid on 
next regular pay day (or if no regular pay day, the next Saturday).

» If termination is involuntary (i.e., employee is fired), must be paid all 
wages on date of termination.



Massachusetts Wage Act

»Penalties for late payment
» If payment is late, the employee is automatically entitled to triple the 

amount of the unpaid (or late paid) wages, plus attorneys’ fees, if 
applicable.

» Even if just one day late!
» This applies to any accrued and unused vacation paid out on 

termination.

» In certain circumstances, criminal penalties may 
apply to employers who violate the Wage Act



Massachusetts Wage Act

»Recordkeeping Requirements - You must keep for 
three years for each employee:

» The employee's:
» name;
» complete address;
» Social Security number; and
» occupation.

» The amount paid each pay period.
» The hours worked each day.
» The rate of pay including vacation pay.
» Any wage deductions.
» The dates worked each week.
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Employees v. Independent Contractors



Employees v. Independent Contractors

» An employer who wants to treat someone as an 
independent contractor rather than an employee 
must show that the work:

˗ is done without the direction and control of the employer; and
˗ is performed outside the usual course of the employer's business; 

and
˗ is done by someone who has their own, independent business or 

trade doing that kind of work.



Employees v. Independent Contractors

» Consequences of Misclassification
˗ Misclassification of employees as independent contractors can 

easily lead to violation of other laws, including
• The Wage Act;
• Minimum wage laws;
• Overtime laws; and
• Employee personnel file laws.
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Important Employee Thresholds



Important Employee Thresholds

» Different laws apply to employers of different sizes

˗ 1 or more employees – PFML, Wage Act
˗ 6 or more employees – Anti-discrimination laws, parental leave
˗ 11 or more employees – Sick time must be paid
˗ 26 or more employees – Pay Transparency Act
˗ 50 or more employees – FMLA, MA Small Necessities Leave

» Each law has different methods for calculating the 
number of employees



23

QUESTIONS ?

THANK YOU!
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